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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10CFR  Parts  211  and  212 

[Docket  No.  ERA-R-78-26-A1 

Newly  Discovered  Crude  Oil  Rule 
Amendments  and  Verification 
Requirements 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (“ERA")  of  the 
Department  of  Energy  (“DOE")  hereby 
gives  notice  of  a  final  rule  that  revises 
the  regulations  concerning  newly 
discovered  crude  oil,  heavy  crude  oil, 
and  market  level  new  crude  oil  and  that 
adds  a  definition  of  the  term  “produced 
and  sold." 

The  rule  makes  certain  amendments 
in  the  existing  newly  discovered  crude 
oil  ceiling  price  rule.  First,  eligibility  for 
the  newly  discovered  crude  oil  price  rule 
will  be  dependent  on  production  of 
crude  oil  from  a  “newly  discovered 
crude  oil  property,”  which  is  defined  to 
be  a  property  from  which  crude  oil  was 
not  produced  and  sold  in  commercial 
quantities  in  calendar  year  1978.  Second, 
the  regulations  concerning  unitized 
properties  that  include  newly 
discovered  crude  oil  properties  is 
revised  to  lessen  any  disincentives  to 
form  such  units.  Third,  a  producer  will 
be  permitted  to  certify  on  a  one-time 
basis  a  newly  discovered  crude  oil 
property  and  also  the  volume  of  imputed 
newly  discovered  crude  oil  from  a 
unitized  property.  Fourth,  a  producer  of 
newly  discovered  crude  oil  will  be 
required  to  identify  newly  discovered 
crude  oil  properties  to  DOE  and  to 
maintain  certain  records  and  supporting 
documentation  for  each  newly 
discovered  crude  oil  property  or  each 
unitized  property  from  which  newly 
discovered  crude  oil  is  imputed. 

With  respect  to  heavy  crude  oil 
properties,  the  rule  specifies  the 
treatment  of  unitized  properties  that 
include  heavy  crude  oil  properties.  In 
addition,  express  certification  and 
recordkeeping  requirements  are  set  forth 
for  producers  of  heavy  crude  oil  and 
market  level  new  crude  oil. 

The  rule  also  adds  a  definition  of 
"produced  and  sold"  that  will  be 
applicable  to  the  provisions  of  Part  212, 
Subparts  C  and  D. 

EFFECTIVE  DATE:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Webb  (Office  of  Public 

Information).  Economic  Regulatory 


Administration,  2000  M  Street,  N.W., 
Room  BllO,  Washington,  D.C.  20461 
(202)  653-4055. 

William  Carson  or  Douglas  Harnish 
(Office  of  Regulatory  Policy), 

Economic  Regulatory  Administration, 
2000  M  Street,  N.W.,  Room  7304, 
Washington,  D.C.  20461  (202)  653- 
4290. 

Ben  McRae  (Office  of  General  Counsel), 
Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Room 
6A-127,  Washington,  D.C.  20535  (202) 
252-6739. 
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2.  Unitized  Properties 

3.  Certification  and  Recordkeeping 

Requirements 

a.  First  Purchaser 

b.  DOE 

B.  Heavy  Crude  Oil  Amendments 

1.  Unitized  Properties 

2.  Certification  Requirements 
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C.  Market  Level  New  Crude  Oil  Amendments 

1.  Certification  Requirements 

2.  Recordkeeping  Requirements 

D.  Conforming  Amendments 

E.  Definition  of  Produced  and  Sold 

IV.  Procedural  Requirements 

I.  Background 

On  June  16, 1980,  we  proposed  several 
changes  to  the  crude  oil  price 
regulations  concerning  newly 
discovered  crude  oil,  heavy  crude  oil 
and  market  level  new  crude  oil.  We  also 
proposed  a  definition  for  the  term 
“produced  and  sold.”  (45  FR  42222,  June 
23, 1980,  “June  23  Notice”) 

Most  of  the  proposed  changes 
concerned  newly  discovered  crude  oil. 
Currently,  §  212.79(b)  defines  newly 
discovered  crude  oil  to  be  domestic 
crude  oil  which  is  produced  from  a  new 
lease  on  the  Outer  Continental  Shelf  or 
from  a  property  from  which  no  crude  oil 
was  produced  in  calendar  year  1978. 
Since  newly  discovered  crude  oil  status 
is  entirely  dependent  on  the  production 
history  of  the  property  from  which  crude 
oil  is  produced,  we  decided  that  it  would 
be  appropriate  to  adopt  a  definition  of  a 
“newly  discovered  crude  oil  properly” 
and  to  structure  the  regulations 
concerning  newly  discovered  crude  oil 
around  that  definition.*  Accordingly,  we 
proposed  a  definition  of  “newly 
discovered  crude  oil  property." 


'  Stripper  well  crude  oil  attd  heavy  crude  oil 
status  are  also  dependent  on  the  production  history 
of  a  property.  The  existing  regulations  concerning 
those  types  of  crude  oil  are  based  on  definitions  of 
“stripper  well  properly”  and  “heavy  oil  property", 
respectively.  See  10  CFR  212.54  and  212.59. 


The  test  for  newly  discovered  crude 
oil  status  under  the  existing  rule  is 
whether  there  was  no  production  in 
calendar  year  1978  from  the  applicable 
property,*  We  proposed,  however,  a 
definition  of  a  newly  discovered  crude 
oil  property  for  which  the  test  would  be 
whether  there  was  no  crude  oil 
produced  and  sold  in  calendar  year 
1978.  We  decided  to  base  the  definition 
of  newly  discovered  crude  oil  property 
on  “produced  and  sold”  for  several 
reasons.  Since  the  concept  of  “produced 
and  sold”  has  been  used  extensively 
throughout  the  crude  oil  price 
regulations,  producers  are  familiar  with 
the  term  and  our  interpretation  of  it  and, 
thus,  should  have  no  difficulty  in 
determining  whether  a  property 
qualifies  as  a  newly  discovered  crude 
oil  property.®  In  addition,  “produced  and 
sold”  would  establish  a  more 
enforceable  standard  as  production  and 
sales  records  can  be  verified  with 
information  reported  to  DOE  by  first 
purchasers,  whereas  similar  information 
concerning  only  production  is  not 
readily  available  to  DOE.  Another 
important  consideration  was  that  this 
definition  would  not  exclude  any  crude 
oil  eligible  for  newly  discovered  crude 
oil  status  under  the  existing  rule. 

We  also  proposed  an  alternative 
definition  of  a  newly  discovered  crude 
oil  property  that  would  be  based  on 
whether  no  crude  oil  had  been  produced 
and  sold  in  commercial  quantities  in 
calendar  year  1978.  Even  though  the 
addition  of  “in  commerical  quantities" 
would  expand  the  scope  of  the  newly 
discovered  crude  oil  rule  to  include 
some  properties  that  produced  and  sold 
crude  oil  in  calendar  year  1978,  we 
decided  such  a  definition  should  be 
considered  since  the  Internal  Revenue 
Service  (“IRS”)  might  adopt  a  definition 
based  on  production  in  commerical 
quantities  for  purposes  of  the  Windfall 
Profit  Tax.  Since  the  concept  of  “in 
commerical  quantities”  does  not  have  a 
well-established  meaning,  we 
specifically  requested  comments 
concerning  a  definition  for  it. 

In  connection  with  the  proposed 
definition  of  a  “newly  discovered  crude 
oil  property”,  we  proposed  revising  the 
crude  oil  certification  regulations 
concerning  newly  discovered  crude  oil. 
Under  this  proposed  revision,  a 
producer  would  be  allowed  to  certify  on 


•Ruling  1980-3  (45  FR  48577,  July  21. 1980) 
discusses  the  meaning  of  production  with  respect  to 
the  existing  newly  discovered  crude  oil  rule. 

•Any  possible  misunderstanding  as  to  what 
“produced  and  sold"  means  should  be  eliminated  by 
our  adoption  elsewhere  in  this  Notice  of  a  definition 
of  "produced  and  sold"  that  will  set  forth  in  the 
regulations  our  long-standing  interpretation  of  that 
term. 
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a  one-time  basis  to  each  purchaser  that 
a  property  is  eligible  for  treatment  as  a 
newly  discovered  crude  oil  property. 
Similarly,  where  crude  oil  produced  and 
sold  from  a  unitized  property  is  sold  to  a 
single  purchaser,  a  producer  would  be 
allowed  to  certify  on  a  one-time  basis  to 
the  purchaser  the  number  of  barrels  of 
imputed  newly  discovered  crude  oil. 

This  treatment  would  be  consistent  with 
the  certification  procedures  used  in 
relation  to  crude  oil  produced  from  a 
stripper  well  property,  and  was  not 
intended  to  remove  the  responsibility  for 
proper  certification  from  the  producer. 

In  order  to  promote  proper  certifications, 
we  proposed  to  permit  a  purchaser  to 
require  a  producer  to  certify  the  basis  on 
which  the  property  or  the  unitized 
property  qualihed  as  a  newly 
discovered  crude  oil  property. 

We  also  proposed  pre-certification 
filing  and  verification  recordkeeping 
requirements  for  newly  discovered 
crude  oil  properties  by  which  we  could 
determine  whether  the  certification  was 
proper.  Under  the  proposal,  a  producer 
of  crude  oil  would  be  requried  (1)  to  file 
pre-certification  information  with  the 
appropriate  DOE  office  at  least  60  days 
before  it  could  certify  to  a  first 
purchaser  that  a  property  or  unitized 
property  is  a  newly  discovered  crude  oil 
property  or  that  any  crude  oil  is  imputed 
newly  discovered  crude  oil;  and  (2)  to 
prepare  and  maintain  certain  records,  in 
a  central  location,  verifying  that  a 
property  or  a  unitized  property  qualifies 
as  a  newly  discovered  crude  oil  property 
or  that  a  unitized  property  qualifies  to 
have  newly  discovered  crude  oil 
imputed.  If  a  producer  did  not  comply 
with  these  requirements  for  a  property, 
that  property  would  be  denied  newly 
discovered  status. 

The  June  23  Notice  also  proposed  to 
clarify  the  amount  of  imputed  newly 
discovered  crude  oil  produced  from  a 
unitized  property  that  included  only 
newly  discovered  crude  oil  properties. 
The  definition  of  "imputed  newly 
discovered  crude  oil”  would  be  revised 
to  make  clear  that  all  crude  oil  produced 
and  sold  from  such  unitized  property 
would  qualify  as  imputed  newly 
discovered  crude  oil. 

We  also  address  another  issue 
concerning  imputed  newly  discovered 
crude  oil  in  the  June  19  Notice. 
Application  of  the  existing  definition  of 
imputed  newly  discovered  crude  oil 
understates  the  amount  of  imputed 
newly  discovered  crude  oil  production 
attributable  to  a  property  with  a 
production  history  of  less  than  12 
months.  Currently,  the  Office  of 
Hearings  and  Appeals  (OHA)  deals  with 
this  situation  on  a  case-by-case  basis. 


Comments  were  sought  as  to  whether 
standards,  which  OHA  would  apply  in 
such  case-by-case  determinations, 
should  be  established  through  a 
rulemaking,  or  whether  OHA  should 
formulate  an  adjudicatory  standard  for 
application  on  a  case-by-case  basis.  We 
specifically  requested  comments  as  to 
the  feasibility  of  shortening  the  12- 
month  period  currently  required  for  a 
producer  to  determine  how  much  crude 
oil  produced  and  sold  from  a  unitized 
property  should  be  imputed  newly 
discovered  crude  oil. 

The  June  23  Notice  also  contained 
three  proposals  concerning  heavy  crude 
oil.  As  with  stripper  well  properties  and 
newly  discovered  crude  oil  properties, 
the  price  regulations  could  provide  a 
discentive  for  creating  unitized 
properties  containing  heavy  crude  oil 
properties.  To  minimize  such  a 
disincentive,  we  proposed  to  provide  for 
imputed  heavy  crude  oil  production  from 
a  unitized  property  that  was  formed  in 
whole  or  in  part  from  heavy  crude  oil 
properties.  The  amount  of  imputed 
heavy  crude  oil  would  be  determined  in 
the  same  manner  as  imputed  newly 
discovered  crude  oil. 

We  also  proposed  to  require  a 
producer  of  heavy  crude  oil  or  imputed 
heavy  crude  oil  to  maintain  certain 
records  which  would  set  forth  the  basis 
on  which  it  determined  the  heavy  crude 
oil  status  of  any  property  or  unitized 
property  from  which  it  sells  crude  oil 
certified  as  heavy  crude  oil  or  imputed 
heavy  crude  oil.  These  records  would 
document  the  weighted  average  gravity 
of  the  crude  oil  produced  and  sold  from 
a  particular  property  during  the  first 
month  prior  to  July  1979  in  which  crude 
oil  was  produced  and  sold  from  that 
property.  Additionally,  with  respect  to 
each  heavy  crude  oil  property  into 
which  a  diluent  had  been  injected,  a 
producer  would  be  required  to  maintain 
records  which  set  forth  the  amounts  of 
diluent  injected  and  the  dates  of 
injection. 

As  with  newly  discovered  crude  oil, 
we  proposed  to  require  a  producer  to 
certify  to  a  purchaser  on  a  one-time 
basis  that  crude  oil  was  produced  from 
a  heavy  crude  oil  property  and,  if 
requested  by  the  purchaser,  the  basis  on 
which  the  property  qualifies  as  a  heavy 
crude  oil  property.  Imputed  heavy  crude 
oil  would  be  certified  by  volume  to  the 
first  purchaser. 

The  June  23  Notice  also  proposed  that 
market  level  new  crude  oil  be  added  as 
an  express  category  of  crude  oil  to  be 
certified  to  the  purchaser.  In  those  cases 
where  a  one-time  certification  for  a 
property  was  permitted,  a  producer 
would  be  required  to  certify  on  a  one¬ 
time  basis  the  market  level  factor  used 


to  determine  the  amount  of  market  level 
new  crude  oil  for  each  month  in  the 
period  January  1980  through  September 
1981.  Similar  treatment  was  proposed 
for  unitized  properties. 

We  also  proposed  to  require 
producers  to  maintain  records  with 
respect  to  crude  oil  certified  as  market 
level  new  crude  oil.  These  records 
would  set  forth  the  volume  of  crude  oil 
so  certified  for  each  month,  the  names  of 
the  purchasers  of  such  oil  and  the 
volumes  that  they  purchased. 

Finally,  in  light  of  the  decision  in 

Tenneco  Oil  Company  v.  FEA, - F2d 

- (TECA,  December  3, 1979J,  the  June 

23  Notice  contained  a  proposed 
definition  of  “produced  and  sold”.  This 
definition  would  constitute  a  regulatory 
definition  of  what  DOE  and  its 
predecessor  agencies  have  interpreted 
the  term  “produced  and  sold”  to  mean. 

II.  Discussion  of  Comments 

We  held  public  hearings  on  the 
proposals  contained  in  the  June  23 
Notice  in  Washington,  D.C.,  and 
Houston,  Texas,  on  July  22, 1980,  and 
July  15, 1980,  respectively.  We  accepted 
written  comments  on  these  proposals 
through  August  23, 1980. 

We  received  over  393  comments  on 
these  proposals.  The  great  majority  (317J 
only  address  the  proposal  to  establish 
pre-certification  filing  and  verification 
recordkeeping  requirements  for  newly 
discovered  crude  oil  properties.  In  all, 
382  comments  addressed  this  proposal 
and  they  unanimously  opposed  its 
adoption.  The  reason  most  often  cited 
for  opposition  was  the  administrative 
and  financial  burden  that  these 
requirements  would  place  on  producers 
of  newly  discovered  crude  oil. 
Independent  producers  were  most 
emphatic  that  their  operations  would  be 
strained  severely  by  the  imposition  of 
these  requirements  for  which  they 
possessed  only  limited  resources  with 
which  to  comply.  It  should  be  noted, 
however,  that  many  of  the  opposing 
comments  also  indicated  that,  if 
requested  by  DOE  with  respect  to  a 
particular  property,  there  would  be  no 
difficulty  in  supplying  the  information 
specified  in  the  proposed  pre¬ 
certification  filing  and  verification 
recordkeeping  requirements.  Another 
frequently  cited  objection  to  the 
proposal  was  the  sixty  day  waiting 
period  after  the  pre-certification  filing 
before  a  producer  could  certify  crude  oil 
as  newly  discovered  crude  oil.  The 
comments  stated  that  this  waiting 
period,  in  combination  with  the 
prohibition  against  recertifying  crude  oil 
more  than  two  months  after  its  sale, 
could  result  in  a  producer’s  not  being 
able  to  receive  the  market  price  for 
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some  of  its  early  production  from  a 
newly  discovered  crude  oil  property. 

The  proposed  definition  of  a  newly 
discovered  crude  oil  property  was  the 
other  issue  on  which  we  received  a 
substantial  number  of  comments.  All  but 
one  of  these  comments  favored  adoption 
of  the  “commercial  quantities" 
alternative  proposal  on  the  grounds  that 
production  prior  to  well  completion  or 
test  production  in  calendar  year  1978 
should  not  deny  newly  discovered  crude 
oil  status  to  a  property.  The  comments 
suggested  various  tests  for  determining 
when  production  in  commercial 
quantities  begins.  These  tests  include 
producing  for  seven  consecutive  days, 
obtaining  a  production  allowable  from  a 
state  commission,  hooking  up  to  a 
pipeline,  or  installing  permanent  tank 
batteries.  Finally,  some  comments 
suggested  that  the  definition  of  a  newly 
discovered  crude  oil  property  should  be 
adopted  on  a  retroactive  basis  to  June  1, 
1979. 

Some  of  the  comments  considered  the 
proposals  concerning  unitized 
properties.  No  comment  opposed  the 
general  proposal  to  establish  “imputed 
heavy  crude  oil.”  Those  comments  that 
considered  the  proposals  for  units 
comprised  entirely  of  heavy  crude  oil 
properties  or  newly  discovered  crude  oil 
properties  favored  the  objective  of  those 
proposals.  Some  comments,  however, 
suggested  that  it  would  be  simpler  to 
include  such  units  in  the  definitions  of 
newly  discovered  crude  oil  property  or 
heavy  crude  oil  property.  Those 
comments  that  considered  the  problem 
of  computing  the  volume  of  imputed 
newly  discovered  crude  oil  or  imputed 
heavy  crude  oil  for  units  containing 
properties  with  production  histories  of 
less  than  twelve  months  favored  a 
solution  that  did  not  involve  obtaining 
exception  relief  from  OHA. 

Those  comments  that  considered  the 
proposals  concerning  certifications  for 
production  from  a  newly  discovered 
crude  oil  property  or  heavy  crude  oil 
property  favored  the  proposals.  Several 
comments  objected  to  the  provision  that 
would  allow  a  purchaser  to  request  the 
basis  for  a  certification.  Those 
comments  that  considered  the  proposal 
concerning  certification  of  market  level 
new  crude  oil  did  not  object  to  such 
certification,  although  several  comments 
thought  the  certification  of  the  market 
level  factor  for  each  month  to  be 
unnecessary. 

Those  comments  that  considered  the 
recordkeeping  requirements  for  heavy 
crude  oil  properties  and  market  level 
new'  crude  oil  did  not  oppose  these 
requirements.  Ih  fact,  some  comments 
suggested  that  these  requirements  be 


adopted  for  newly  discovered  crude  oil 
properties. 

Several  comments  addressed  the 
proposed  definition  of  “produced  and 
sold.”  In  general,  those  comments 
opposed  adoption  of  such  a  definition. 
Some  comments  viewed  the  definition 
as  unnecessary,  while  other  comments 
characterized  the  proposal  as  an 
attempt  to  undercut  the  outcome  of  the 
Tenneco  case. 

III.  Amendments  Adopted 

A.  Newly  Discovered  Crude  Oil 
Amendments 

1.  Definition  of  newly  discovered 
property.  We  are  adding  a  definition  of 
a  “newly  discovered  crude  oil  property” 
to  §  212.79(b]  and  revising  the  definition 
of  “newly  discovered  crude  oil”  in 
§  212.79(b)  to  be  based  on  this  new 
definition.  The  effect  of  the  definition  of 
“newly  discovered  crude  oil  property” 
will  be  to  exempt  a  property's 
production  from  the  ceiling  price 
limitations  if  no  crude  oil  was 
“produced  and  sold  in  commercial 
quantities”  from  that  property  in 
calendar  year  1978.  The  overwhelming 
majority  of  the  comments  concerning  the 
definition  of  “newly  discovered  crude 
oil  property”  favored  inclusion  of  the 
term  “in  commercial  quantities.”  We 
agree  that  the  term  should  be  included 
in  the  definition.  Its  inclusion  should 
result  in  a  similar  meaning  for  newly 
discovered  crude  oil  imder  our 
regulation  and  under  whatever 
regulations  that  the  IRS  ultimately 
adopts  for  purposes  of  the  Windfall 
Profit  Tax.  Such  similarity  will  lessen 
the  burden  on  producers  and  purchasers 
of  complying  with  our  regulations  and 
those  of  the  IRS. 

Our  review  of  the  comments  indicates 
that  production  in  commercial  quantities 
can  be  equated  with  production  on  a 
continuing  basis  since  a  producer  makes 
the  decision  to  produce  on  a  continuing 
basis  by  looking  at  economic  factors. 
Installation  of  production  facilities,  such 
as  a  tank  battery,  a  hook-up  to  a 
pipeline,  or  a  gathering  system, 
ordinarily  indicates  a  decision  by  a 
producer  to  produce  on  a  continuing 
basis.  Accordingly,  in  consideration  of 
the  comments  concerning  the  meaning  of 
"commercial  quantities,”  the  definition 
of  newly  discovered  crude  oil  property 
will  provide  that  a  commercial  quantity 
of  crude  oil  is  produced  and  sold  from  a 
property  if  crude  oil  is  produced  on  a 
continuing  basis  from  that  property. 
Furthermore,  the  definition  will  provide 
that  crude  oil  will  be  deemed  to  be 
produced  on  a  continuing  basis  from  a 
property  if  a  producer  has  begun  to 
install  a  production  facility,  such  as  a 


tank  battery,  a  hook-up  to  a  pipeline,  or 
a  gathering  system.* 

This  definition  will  include  as  a  newly 
discovered  crude  oil  property  any 
unitized  property  that  is  created  entirely 
from  properties  that  qualify  as  newly 
discovered  crude  oil  properties.  Several 
comments  suggested  that  such  a 
provision  would  have  the  same  effect  as 
our  proposal  on  computing  imputed 
newly  discovered  crude  oil  production 
from  such  properties  and  would  be 
simpler.  After  considering  this  suggested 
provision,  we  agree  that  it  has  the  same 
effect  as  our  proposal  and  will  reduce 
the  potential  for  confusion  concerning 
the  treatment  of  such  properties. 

This  definition  will  be  effective 
January  1, 1981.  Several  of  the  comments 
had  requested  that  it  be  made  effective 
retroactively  to  June  1, 1979,  the 
effective  date  of  the  existing  newly 
discovered  crude  oil  rule.  For  such 
action  to  be  effective,  however,  we  » 
would  have  to  relax  the  prohibition 
against  recertifying  crude  oil  more  than 
two  months  after  the  month  of  its  sale. 
Sufficient  reasons  were  not  presented  in 
the  comments  to  justify  the  disruption 
that  relaxation  of  the  recertification  rule 
would  cause. 

2.  Unitized  properties.  We  are  revising 
the  definition  of  “imputed  newly 
discovered  crude  oil”  in  §  212.75(b)  to 
provide  a  special  rule  for  a  unitized 
property  that  includes  a  newly  . 
discovered  crude  oil  property  from 
which  crude  oil  was  produced  and  sold 
for  less  than  12  months  after  calendar 
year  1978.  Under  this  rule  the  12-month 
period  currently  required  for  a  producer 
to  make  the  determination  as  to  how 
much  crude  oil  produced  and  sold  from 
a  unitized  property  should  be  imputed 
newly  discovered  crude  oil  would  be 
shortened  to  the  number  of  days  in  the 
montl^  in  which  crude  oil  had  been 
produced  and  sold  from  a  property  prior 
to  its  inclusion  in  the  unit.  We  are 
adopting  this  special  rule  in  response  to 
the  comments  that  urged  a  solution 


*  Several  comments  stated  that  crude  oil 
production  that  is  incidental  to  the  drilling  of  a  well 
should  not  be  the  basis  for  disqualifying  a  property 
as  a  newly  discovered  property.  The  adopted 
deHnition  does  not  make  such  production  the  basis 
for  disqualifying  a  property  since  a  producer  cannot 
make  a  decision  to  produce  on  a  continuing  basis 
until  a  well  reaches  a  depth  at  which  a  producer 
reasonably  can  expect  to  produce  crude  oil  in 
commercial  quantities.  In  this  regard,  it  also  should 
be  noted  that  Ruling  1980-3  discusses  the  situation 
in  which  crude  oil  is  borrowed  or  purchased  from 
another  property  and  pumped  into  a  well  to 
stimulate  production  or  to  prepare  the  well  for 
operation.  The  Ruling  states  that  "the  recovery  of 
such  oil  used  to  'frac'  or  ‘wash'  a  well  on  a  property 
does  not  in  itself  constitute  production  of  crude  oil 
from  that  property".  Accordingly,  neither  the 
original  nor  the  adopted  definition  makes  the 
recovery  of  such  crude  oil  the  basis  for  disqualifying 
a  property. 
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other  than  exception  relief  from  OHA 
for  the  imputation  problem  of  newly 
discovered  crude  oil  properties  with  a 
production  history  of  less  than  12 
months.  Although  this  special  rule  will 
not  eliminate  the  need  for  exception 
relief  in  all  cases,  it  should  reduce  very 
greatly  the  necessity  of  seeking 
exception  relief  from  OHA. 

3.  Certification  and  recordkeeping 
requirements,  a.  First  purchaser.  We  are 
adding  a  new  provision  to  paragraph  (a) 
of  §  212.131  which  provides  that  crude 
oil  produced  from  a  newly  discovered 
crude  oil  property  after  December  1980 
will  not  be  certified  as  newly  discovered 
crude  oil.  Rather  it  will  be  certified  as 
having  been  produced  from  a  newly 
discovered  crude  oil  property.  Under 
this  provision,  a  producer  will  be 
allowed  to  certify  on  a  one-time  basis  to 
each  purchaser  that  a  property  is 
eligible  for  treatment  as  a  newly 
discovered  crude  oil  property.  This 
provision  is  consistent  with  the 
certification  procedures  used  in  relation 
to  crude  oil  produced  from  a  stripper 
well  property,  and  does  not  remove  the 
responsibility  for  proper  certification 
from  the  producer. 

We  have  decided  not  to  require 
producers  to  inform  purchasers  of  the 
basis  of  a  property  for  certification  as  a 
newly  discovered  crude  oil  property.  As 
noted  in  many  of  the  comments,  such  a 
procedure  could  be  disruptive  and 
would  add  only  marginally  to  the 
reliability  of  certifications. 

b.  DOE.  We  are  not  adopting  the  pre- 
certification  filing  and  verification 
requirements  that  we  proposed  in  the 
June  23  Notice.  Instead,  we  are  adopting 
modified  certification  and  recordkeeping 
requirements  that  eliminate  much  of  the 
burden  to  which  the  comments  objected. 
Specifically,  the  requirements  which  we 
are  adopting  do  not  include  a  pre¬ 
certification  filing  and,  thus,  will  not 
create  the  potential  conflict  (about 
which  many  of  the  comments 
complained]  between  the  sixty-day 
review  period  and  the  prohibition 
against  recertification  more  than  two 
months  after  the  month  in  which  crude 
oil  is  sold.  Rather,  a  producer  may 
certify  crude  oil  immediately  as  newly 
discovered  crude  oil  provided  that 
within  a  specified  time  period  it  files  an 
identification  report  containing 
substantially  less  information  than 
would  have  been  required  for  the  pre¬ 
certification  filing  report.  Producers  will 
be  required  to  keep  records  concerning 
newly  discovered  crude  oil  properties. 
However,  in  place  of  the  proposed 
central  verification  file,  producers  will 
only  be  required  to  grant  access  to  these 
records  within  20  working  days  of  a 


request  by  DOE.  This  requirement 
addresses  our  need  for  information 
promptly  in  an  audit  and  also  the 
concerns  raised  in  the  comments  to 
assembling  such  information  for  each 
newly  discovered  crude  oil  property 
regardless  of  whether  that  property  is 
ever  audited. 

Accordingly,  §  212.79  is  being  revised 
by  the  addition  of  a  new  paragraph  (c) 
which  will  require  a  producer  to  identify 
each  newly  discovered  crude  oil 
property  and  to  state  briefly  the  basis 
for  classifying  each  property  as  a  newly 
discovered  crude  oil  property.  This 
report  must  include:  (1)  The  type  of  legal 
instrument  which  establishes  the 
property  and  its  effective  date;  (2)  the 
date  on  which  crude  oil  first  was 
produced  and  sold  from  a  property;  (3) 
the  date  on  which  crude  oil  first  was 
produced  and  sold  in  commercial 
quantities  from  a  property:  (4)  where 
appropriate,  evidence  of  reservoir 
designation  by  the  appropriate 
governmental  authority  and  the  basis  for 
the  designation;  (5)  where  appropriate, 
the  amount  of  crude  oil  to  be  certified  as 
imputed  newly  discovered  crude  oil;  and 
(6)  the  location  of  the  producer’s  main 
place  of  business.  The  34  major  refiners 
will  file  these  reports  at  the  DOE  Office 
of  Special  Counsel  in  Dallas,  Texas, 
while  all  other  producers  will  file  at  the 
ERA  Office  of  ^forcement  in 
Washington,  D.C.  This  information  must 
be  filed  by  February  1, 1981  or  the 
sixtietlT day  after  newly  discovered 
crude  oil  is  first  produced  and  sold  from 
a  property,  whichever  date  is  later. 

We  also  are  revising  §  212.128  by  the 
addition  of  a  new  paragraph  (d)  that  will 
require  a  producer  to  prepare  and 
maintain  with  respect  to  each  newly 
discovered  crude  oil  property  (or 
unitized  property  for  which  newly 
discovered  crude  oil  is  imputed)  records 
that  contain  information  verifying  its 
determination.  The  records  must  be 
sufficient  to  provide  a  detailed 
description  of  the  property  or  the 
unitized  property,  including  (1)  the  lease 
name,  the  operating  number,  the  state- 
supplied  identification  number,  and  all 
other  information  that  uniquely 
describes  the  property  or  the  unitized 
property;  (2)  the  exact  geographical 
location  of  the  property  or  the  unitized 
property;  (3)  a  copy  of  the  original  lease 
or  fann-out  assignments  and  copies  of 
all  amendments,  restrictions,  extensions 
and  revisions  of  the  original  lease  or 
farm-out  assignment  or  any  other 
applicable  legal  instrument  concerning 
the  right  to  produce:  (4)  where  either  a 
drilling  unit  or  any  other  unit  has  been 
formed,  a  copy  of  the  unitization 
agreement;  (5)  where  the  property  or  the 


unitized  property  has  been  defined  as 
part  of  a  larger  lease  tract,  the  area 
limits  of  the  property  and  supporting 
documentation  for  such  a  definition;  (6) 
where  the  property  is  a  reservior  that  is 
to  be  certified  as  a  newly  discovered 
crude  oil  property,  a  description  of  the 
reservoir  designation  by  the  appropriate 
governmental  regulatory  authority  and 
the  basis  upon  which  the  reservoir 
qualifies  together  with  supporting 
documentation;  (7]  where  applicable  on 
either  a  depth  or  a  formation  basis,  the 
vertical  or  geological  limits  of  a  property 
or  a  unitized  property  and  supporting 
documentation  for  such  a  definition;  and 
(8)  where  newly  discovered  crude  oil  is 
imputed  from  a  unitized  property,  a 
description  of  that  part  of  the  unitized 
property  that  qualifies  for  such 
treatment  and  the  basis  upon  which  it 
qualifies  together  with  supporting 
documentation. 

The  records  also  must  contain 
information  concerning  the  production 
history  of  the  property  or  the  unitized 
property,  including:  (1)  The  date  drilling 
or  reworking  of  the  controlling  initial 
well  was  commenced:  (2)  a  record  of  the 
drilling  and  the  date  the  controlling 
initial  well  was  completed  or 
recompleted;  (3)  the  date  of  the  first 
production  and  sale  of  crude  from  the 
property  or  unitized  property;  (4)  the 
beginning  date  of  installation  of 
production  facilities,  such  as  a  tank 
battery,  a  hook-up  to  a  pipeline,  or  a 
gathering  system:  (5)  the  date  of  the  first 
production  and  sale  of  crude  oil  in 
commercial  quantities  from  the  property 
or  the  unitized  property:  (6)  the  name  of 
the  initial  first  purchaser  of  crude  oil 
produced  and  sold  from  the  property  or 
the  unitized  property;  (7)  the  name  of  the 
initial  first  purchaser  of  crude  oil 
produced  and  sold  in  commercial 
quantities  form  the  property  or  the 
unitized  property;  and  (8)  where  the 
property  or  the  unitized  property 
produced  crude  oil  before  but  not  during, 
calendar  year  1978  and  for  which  crude 
oil  production  was  reestablished  after 
December  31, 1978,  the  date  of  the  last 
production  before  calendar  year  1978. 

W'e  are  not  requiring  these  records  to 
be  maintained  in  a  single  location. 
However,  at  a  minimum,  access  to  such 
records  must  be  granted  to  DOE 
auditors  within  20  w’orking  days  of  the 
date  of  a  request  by  DOE.  These  records 
must  be  made  available  at  a  single 
location  at  the  time  of  the  audit.  If  a 
producer  fails  to  grant  access  to  such 
records  within  20  working  days  of  a 
request  by  DOE,  the  crude  oil  produced 
from  the  property  or  unitized  property  to  • 
which  the  records  relate  will  be  subject 
to  the  ceiling  price  limitations  set  forth 
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in  10  CFR  Part  212,  Subpart  D,  during 
any  month  that  the  producer  does  not 
comply  with  the  request.  Any  extension 
of  time  required  to  assemble  records 
will  be  handled  on  a  case-by-case  basis. 

B.  Heavy  Crude  Oil  Amendments 

1.  Unitized  properties.  We  are 
amending  §  212.75  to  provide  for 
imputed  heavy  crude  oil  production  from 
a  unitized  property  that  was  formed 
partly  from  heavy  crude  oil  properties. 
The  amount  of  imputed  heavy  crude  oil 
from  such  properties  will  be  determined 
in  the  same  manner  as  imputed  newly 
discovered  crude  oil.  In  addition,  we  are 
revising  the  definition  of  a  heavy  crude 
oil  property  to  include  unitized 
properties  which  are  formed  entirely 
from  heavy  crude  oil  properties.  Our 
reasons  for  this  revision  are  the  same  as 
for  the  similar  provision  in  the  definition 
of  a  newly  discovered  crude  oil 
property. 

2.  Certification  requirements.  We  are 
adding  a  new  provision  to  §  212.131(a) 
to  require  a  producer  to  certify  to  a 
purchaser  that  crude  oil  was  produced 
from  a  heavy  crude  oil  property.  This  ^ 
provision  is  identical  to  the  provisionals 
that  we  are  adopting  today  for  the  ' 
certification  of  newly  discovered  crude 
oil  properties.  Imputed  heavy  crude  oil 
will  be  certified  by  volume  to  the  first 
purchaser. 

3.  Recordkeeping  requirements.  We 
also  are  amending  §  212.128  by  adding  a 
paragraph  (e)  to  require  producers  of 
heavy  crude  oil  or  imputed  heavy  crude 
oil  to  maintain  certain  records. 
Specifically,  a  producer  of  heavy  crude 
oil  or  imputed  heavy  crude  oil  will  be 
required  to  maintain  records  which  set 
forth  the  basis  on  which  it  determined 
the  heavy  crude  oil  status  of  any 
property  or  unitized  property  from 
which  it  sells  crude  oil  certified  as 
heavy  crude  oil  or  imputed  heavy  crude 
oil.  These  records  will  document  the 
weighted  average  gravity  of  the  crude 
oil  produced  and  sold  from  a  particular 
property  during  the  first  month  prior  to 
July  1979  in  which  crude  oil  was 
produced  and  sold  from  that  property. 
Additionally,  with  respect  to  each  heavy 
crude  oil  property  into  which  a  diluent 
has  been  injected,  a  producer  will  be 
required  to  maintain, records  which  set 
forth  the  amounts  of  diluent  injected  and 
the  dates  of  injection. 

C.  Market  Level  New  Crude  Oil 
Amendments 

1.  Certification  requirements.  We  are 
revising  §  212.131(a)  to  include  market 
level  new  crude  oil  as  an  express 
category  of  crude  oil  to  be  certified.  In 
those  cases  where  §  212.131(a)  permits  a 
one-time  certification  for  a  property,  we 


have  decided  not  to  require  a  producer 
to  certify  on  a  one-time  basis  the  market 
level  factor  used  to  determine  the 
amount  of  market  level  new  crude  oil  for 
each  month  in  the  period  January  1980 
through  September  1981.  As  noted  in 
several  comments,  such  a  requirement  is 
unnecessary  since  a  purchaser  can 
determine  the  market  level  factor  by 
looking  at  the  definition  of  market  level 
new  crude  oil  set  forth  in  §  212.72. 

Similar  treatment  will  be  provided  for 
unitized  properties. 

2.  Recordkeeping  requirements.  We 
also  are  amending  §  212.128  to  require 
producers  to  maintain  records  with 
respect  to  crude  oil  certified  as  market 
level  new  crude  oil.  These  records  will 
set  forth  the  volume  of  crude  oil  so 
certified  for  each  month  and  the  names 
of  the  purchasers  of  such  oil  and  the 
volumes  that  they  purchased. 

D.  Conforming  Amendments 

In  connection  with  the  previously 
discussed  changes  to  the  price  rules  for 
newly  discovered  crude  oil,  heavy  crude 
oil  and  market  level  new  crude  oil,  we 
are  making  conforming  amendments  to 
the  Entitlements  Program  (10  CFR 
211.67)  and  the  certification  rule  for 
resellers  (10  CFR  212.131(b)(1)). 
Specifically,  subparagraphs  (b)(2),  (g)(2) 
and  (i)(4)  of  §  211.67  will  be  amended  to 
include  newly  discovered  crude  oil, 
heavy  crude  oil  and  market  level  new 
crude  oil  among  the  express  categories 
of  crude  oil  that  receive  market  prices.* 
This  change  will  have  no  effect  on  the 
actual  operation  of  the  Entitlements 
Program. 

With  respect  to  certifications  by 
producers,  paragraph  (a)  of  §  212.131 
will  be  revised  to  provide  for  the 
certification  of  newly  discovered  crude 
oil  properties,  heavy  crude  oil 
properties,  imputed  heavy  crude  oil  and 
market  level  new  crude  oil.  The  addition 
of'these  provisions  to  the  existing 
paragraph  (a)  of  §  212.131  would 
increase  its  length  and  number  of 
repetitious  phrases  and  thus  make  it 
more  cumbersome.  Accordingly,  we 
have  rewritten  the  entire  paragraph  so 
as  to  add  these  provisions,  to  clarify  its 
existing  provisions,  and  to  delete 
unnecessary  phrases.  This  revised 
paragraph  (a)  does  not  substantively 
alter  any  currently  effective  provision  of 
paragraph  (a)  of  §  212.131,  except  as 
expressly  discussed  in  this  Notice.  We 
specifically  have  added  paragraph  (a)(6) 
in  order  to  consolidate  in  one  provision 

‘  In  this  regard,  we  note  that  crude  oil  produced 
from  a  marginal  property  (as  defined  in  10  CFR 
212.72)  must  be  certified  as  either  lower-tier  or 
upper-tier  crude  oil.  except  to  the  extent  that  it 
qualifies  as  market  level  new  crude  oil. 


the  requirements  with  respect  to  the 
timing  of  certifications  by  producers. 

With  respect  to  certifications  by 
resellers,  subparagraph  (b)(1)  of 
§  212.131  will  be  amended  to  require 
express  certifications  of  crude  oil  as 
newly  discovered  crude  oil,  heavy  crude 
oil  or  market  level  new  crude  oil.  This 
replaces  the  current  requirement  that 
such  crude  oil  be  certified  as  crude  oil 
the  first  sale  of  which  is  exempt  from 
the  ceiling  price  limitations  of  Subpart  D 
of  Part  212,  This  change  is  consistent 
with  a  reseller’s  obligation  to  preserve 
the  integrity  of  crude  oil  certifications. 

E.  Definition  of  "Produced  and  Sold” 

We  are  adopting  a  definition  of 
“produced  and  sold”  to  be  added  to  10 
CFR  212.72.  This  definition  of  “produced 
and  sold”  will  provide  that  crude  oil  is 
produced  and  sold  from  a  property 
when  the  crude  oil  is  first  sold, 
transferred,  or  otherwise  disposed  of  for 
value  or  benefit  by  the  producer  or  the 
royalty  owner.  Crude  oil  will  be  deemed 
to  be  produced  and  sold  when  the 
produced  crude  oil  leaves  the  property 
or  is  disposed  of  or  consumed  on  the 
property,  whichever  occurs  first.  Thus, 
the  term  “produced  and  sold”  will 
include  all  dispositions  of  produced  oil 
for  which  value  or  benefit  is  directly  or 
indirectly  received,  including  the 
disposal  or  consumption  of  crude  oil  in 
any  manner  on  the  property  from  which 
it  is  produced.  As  such,  this  definition 
constitutes  a  regulatory  definition  of 
what  DOE  and  its  predecessor  agencies 
have  interpreted  the  term  “produced  and 
sold”  to  mean.  See,  e.g.,  Phillips 
Petroleum  Co.,  Interpretation  1977-12 
(42  FR  31148,  June  20, 1977). 

The  effective  date  for  this  definition  is 
January  1, 1981.  Thus,  contrary  to  the 
opinion  expressed  in  several  comments, 
it  will  have  no  effect  on  the  issues 
decided  in  the  Tenneco  case. 

IV.  Procedural  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404  of  the  Department  of  Energy 
Act,  a  copy  of  the  proposed  rule  was 
sent  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  review.  The 
FERC  determined  that  this  rule  would 
not  significantly  affect  any  of  its 
functions. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  this  rule 
does  not  constitute  a  “major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment”  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.,  and  therefore  an  environmental 
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assessment  or  an  environmental  impact 
statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regulations  for 
compliance  with  NEPA. 

C.  Executive  Order  12044 

ERA  has  decided  that  the  preparation 
of  a  regulatory  analysis  under  Executive 
Order  No.  12044,  entitled  “Improving 
Government  Regulations”  (43  FR  12661, 
March  24, 1978),  is  not  required  for  this 
rule.  A  detailed  explanation  of  the  basis 
for  this  decision  may  be  found  in  the 
June  23  Notice. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S  C.  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99.  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  as  amended.  Pub.  L.  94-385,  Pub.  L. 
95-70,  Pub.  L.  95-619,  and  Pub.  L.  96-30; 
Department  of  Elnergy  Organization  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L.  95-91,  Pub.  L.  9S- 
509,  Pub.  L.  95-619,  Pub.  L.  95-620,  and  Pub.  L. 
95-621;  E.0. 11790,  39  FR  23185:  E.0. 12009.  42 
FR  46267) 

In  consideration  of  the  foregoing,  we 
propose  to  amend  Parts  211  and  212  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  as  set  forth  below, 
effective  January  1, 1981. 

Issued  in  Washington,  D.C.,  November  18, 
1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

1.  Section  211.67  is  amended  by 
revising  paragraphs  (b)(2),  (g)(2),  and 
(i)(4)  to  read  as  follows: 

§  21 1.67  Allocation  of  domestic  crude  oil. 

*  *  *  *  * 

(b)  Required  purchase  of  entitlements 
by  refiners.  *  *  * 

(2)  To  caluclate  the  number  of  barrels 
of  deemed  old  oil  included  in  a  refiner’s 
adjusted  crude  oil  receipts  for  purposes 
of  the  the  definition  of  national  domestic 
crude  oil  supply  ratio  in  §  211.62, 
paragraph  (b)(1)  of  this  section,  and 
paragraph  (c)  of  this  section  shall  be 
calculated  as  follows:  (i)  Each  barrel  of 
old  oil  shall  be  equal  to  one  barrel  of 
deemed  old  oil:  (ii)  Each  barrel  of  upper 
tier  crude  oil  (e.xcept  ANS  upper  tier 
crude  oil)  shall  constitute  that  fraction 
of  a  barrel  of  deemed  old  oil,  the 
numerator  of  which  is  equal  to  the 
reported  weighted  average  cost  per 
barrel  to  refiners  of  imported  crude  oil, 
stripper  well  crude  oil  (as  defined  in 
Part  212  of  this  chapter),  incremental 


tertiary  crude  oil  (as  determined 
pursuant  to  §  212.78),  tertiary  incentive 
crude  oil  (as  determined  pursuant  to 
§  212.78),  heavy  crude  oil  (as  determined 
pursuant  to  §  212.59),  newly  discovered 
crude  oil  (as  determined  pursuant  to 
§  212.79),  market  level  new  crude  oil  (as 
determined  pursuant  to  §  212.74),  and 
other  domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions  of 
Part  212  of  this  chapter  for  that  month, 
less  such  weighted  average  cost  per 
barrel  to  refiners  of  upper  tier  crude  oil 
(except  ANS  upper  tier  crude  oil),  and 
the  denominator  of  which  is  the 
entitlement  price  for  that  month;  (iii) 

Each  barrel  of  ANS  upper  tier  crude  oil 
shall  constitute  that  fraction  of  a  barrel 
of  deemed  old  oil  the  numerator  of 
which  is  equal  to  the  reported  weighted 
average  cost  per  barrel  to  refiners  of 
imported  crude  oil,  stnpper  well  crude 
oil  (as  defined  in  Part  212  of  this 
chapter),  incremental  tertiary^  crude  oil 
(as  determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  heavy 
crude  oil  (as  determined  pursuant  to 
§  212.59),  newly  discovered  crude  oil  (as 
determined  pursuant  to  §  212.79),  market 
level  new  crude  oil  (as  determined 
pursuant  to  §  212.74),  and  other 
domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions  of 
Part  212  of  this  chapter  for  that  month, 
less  such  weighted  average  cost  per 
barret  to  refiners  of  ANS  upper  tier 
crude  oil,  and  the  denominator  of  which 
is  the  entitlement  price  for  that  month. 

(g)  Exchanges  of  crude  oil.  *  *  * 

(2)  Subject  to  the  provisions  of 
paragraph  (g)(3)  of  this  section,  volumes 
of  dom.estic  crude  oil  deemed  to  be 
retained  by  a  refiner  under  the 
provisions  of  paragraph  (g)(1)  above 
shall  be  (i)  included  in  that  refiner’s 
crude  oil  receipts  at  the  time  the  crude 
oil  acquired  pursuant  to  the  related 
exchange  or  purchase  and  sale 
transaction  constitutes  a  crude  oil 
receipt  under  §  211.62  of  this  subpart  to 
that  refiner,  or  (ii)  certified  as  old  oil, 
upper  tier  crude  oil,  ANS  crude  oil, 
stripper  well  crude  oil  (as  defined  in 
Part  212  of  this  chapter),  heavy  crude  oil 
(as  determined  pursuant  to  §  212.59), 
incremental  tertiary  crude  oil  (as 
determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  newly 
discovered  crude  oil  (as  determined 
pursuant  to  §  212.79)  market  level  new 
crude  oil  (as  determined  pursuant  to 
§  212.74),  or  any  other  domestic  crude 
oil  the  first  sale  of  which  is  exempt  from 
Part  212  of  this  chapter,  as  the  case  may 
be,  under  the  provisions  of  §  212.131  of 
Part  212  when  the  crude  oil  acquired 


pursuant  to  the  related  exchange  or 
purchase  and  sale  transactions  is  sold  to 
another  firm. 

***** 

(i)  Issuance  and  transfer  of 
entitlements.  *  *  * 

(4)  The  price  at  which  entitlements 
shall  be  sold  and  purchased  shall  be 
fixed  by  the  ERA  for  each  month  and 
shall  be  the  exact  differential  between 
the  weighted  average  cost  per  barrel  to 
refiners  of  old  oil  and  such  weighted 
average  cost  of  imported  crude  oil, 
stripper  well  crude  oil  (as  defined  in 
Part  212  of  this  chapter),  heavy  crude  oil 
(as  determined  pursuant  to  §  212.59), 
incremental  tertiary  crude  oil  (as 
determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  newly 
discovered  crude  oil  (as  detennined 
pursuant  to  §  212.79),  market  level  new 
crude  oil  (as  determined  pursuant  to 
§  212.74),  and  other  domestic  crude  oils 
the  first  sale  of  which  is  exempt  from 
the  provisions  of  Part  212  of  this  chapter, 
such  costs  to  be  equivalent  to  the 
delivered  costs  to  the  refinery. 


PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

2.  Section  212.59  is  amended  by 
adding  a  new  paragraph  (h)  and  by 
revising  paragraphs  (b),  (c)  and  (d)  to 
read  as  follows: 

§  212.59  Heavy  crude  oil. 
***** 

(b)  Heavy  crude  oil  means  all  crude 
oil  produced  from  any  property  during  a 
period  when  the  property  qualified  as  a 
heavy  crude  oil  property. 

(c)  For  the  period  August  17, 1979 
through  December  20, 1979,  heavy  crude 
oil  property  means  any  property  from 
which  the  crude  oil  produced  and  sold 
during  the  base  month  had  a  weighted 
average  gravity  of  16.0"  API  or  less, 
corrected  to  60°  Fahrenheit. 

(d)  On  and  after  December  21, 1979, 
heavy  crude  oil  property  means  any 
property  from  which  the  crude  oil 
produced  and  sold  during  the  base 
month  had  a  weighted  average  gravity 
of  20.0°  API  or  less,  corrected  to  60° 
Fahrenheit. 

***** 

(h)  Any  unitized  property  that 
includes  only  properties  that  prior  to 
inclusion  within  the  unit  qualified  as 
heavy  crude  oil  properties  shall  qualify 
as  a  heavy  crude  oil  property. 
***** 

3.  Section  212.72  is  amended  to  add  a 
definition  of  “Produced  and  sold”  to 
read  as  follows: 
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§212.72  Definitions. 
***** 

"Produced  and  sold”  means,  for 
purposes  of  subparts  C  and  D  of  this 
part,  the  production  and  first  sale, 
transfer  of  custody  (Including  transfers 
between  affiliated  entities),  or  any  other 
disposition  for  w'hich  value  or  benefit  is 
directly  or  indirectly  received  by  the 
producer  or  royalty  owner,  including  the 
disposal  or  consumption  of  crude  oil  in 
any  manner  on  the  property  from  which 
it  is  produced.  Crude  oil  is  deemed  to  be 
produced  and  sold  at  the  time  that  the 
produced  crude  oil  leaves  the  property 
or  is  disposed  of  or  consumed  on  the 
property,  whichever  occurs  first. 
***** 

4.  Section  212.75(b)  is  amended  by 
revising  paragraph  (b)  to  delete  the 
definition  of  "Newly  discovered  crude 
oil  property,"  to  revise  the  definition  of 
“Imputed  newly  discovered  crude  oil,” 
and  to  add  a  definition  of  “Imputed 
heavy  crude  oil,”  to  read  as  follows: 

§  212.75  Crude  oil  produced  and  sold  from 
unitized  properties. 

***** 

(b)  Definitions.  For  purposes  of  this 
section — 

***** 

"Imputed  heavy  crude  oil”  means, 
with  respect  to  a  unitized  property  for 
which  a  unit  base  production  control 
level  was  established  after  August  16, 
1979,  in  a  particular  month,  either  (1)  a 
number  of  barrels  of  crude  oil  pqual  to 
the  total  number  of  barrels  of  crude  oil 
produced  and  sold  in  that  particular 
month  from  all  properties  that  constitute 
that  unitized  property,  multiplied  by  the 
total  number  of  barrels  of  crude  oil 
produced  during  the  12-month  period 
immediately  preceding  the 
establishment  of  a  unit  base  production 
control  level  for  that  unitized  property 
from  all  properties  that  consitute  the 
unitized  property  which  qualified  as 
heavy  oil  properties  prior  to  inclusion 
within  the  unit,  divided  by  the  sum  of  (i) 
the  total  number  of  barrels  of  crude  oil 
produced  and  sold  during  the  12-month 
period  immediately  preceding  the 
establishment  of  a  unit  base  production 
control  level  for  the  unitized  property 
from  all  properties  other  than  heavy 
crude  oil  properties  that  constitute  the 
unitized  property,  plus  (ii)  the  total 
number  of  barrels  of  crude  oil  produced 
during  that  period  from  all  crude  oil 
properties  that  constitute  the  unitized 
property  which  qualified  as  heavy  crude 
oil  properties  prior  to  inclusion  within 
the  unit,  or  (2)  a  number  of  barrels  of 
crude  oil  equal  to  the  total  number  of 
barrels  of  crude  oil  produced  during  the 
12-month  period  preceding  the 


establishment  of  a  unit  base  production 
control  level  for  the  unitized  property 
from  all  properties  that  constitute  the 
unitized  property  which  qualified  as 
heavy  crude  oil  properties  prior  to 
inclusion  within  the  unit,  divided  by  the 
number  of  days  in  that  12-month  period, 
and  multiplied  by  the  number  of  days  in 
that  particular  month,  whichever  is 
greater.  For  purposes  of  this  definition, 
the  12-month  period  prior  to  the 
inclusion  of  a  heavy  crude  oil  property 
within  a  unit  may  be  reduced  to  the 
number  of  days  in  the  months  in  that 
period  in  which  heavy  crude  oil  was 
produced  and  sold  from  that  property. 

"Imputed  newly  discovered  crude  oil” 
means  with  respect  to  a  unitized 
property  for  which  a  unit  base 
production  control  level  was  established 
after  January  1, 1979,  in  a  particular 
mqnth.  either  (1)  a  number  of  barrels  of 
crude  oil  equal  to  the  total  number  of 
barrels  of  crude  oil  produced  and  sold  in 
that  particular  month  from  all  properties 
that  constitute  the  imitized  property, 
multiplied  by  the  total  number  of  barrels 
of  crude  oil  produced  and  sold  during 
the  12-month  period  immediately 
preceding  the  establishment  of  a  unit 
base  production  control  level  for  the 
unitized  property  from  all  newly 
discovered  crude  oil  properties  that 
constitute  the  unitized  property,  divided 
by  the  sum  of  (i)  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
during  the  12-month  period  immediately 
preceding  the  establishment  of  a  unit 
base  production  control  level  for  tlie 
unitized  property  from  all  properties 
other  than  newly  discovered  crude  oil 
properties  that  constitute  the  unitized 
property,  plus  (ii)  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
during  that  period  from  all  newly 
discovered  crude  oil  properties  that 
constitute  the  unitized  property;,  or  (2)  a 
number  of  barrels  of  crude  oil  equal  to 
the  total  number  of  barrels  of  crude  oil 
produced  and  sold  during  the  12-month 
period  preceding  the  establishment  of  a 
unit  base  production  control  level  for  the 
unitized  property  from  all  newly 
discovered  crude  oil  properties  that 
constitute  the  unitized  property,  divided 
by  the  number  of  days  in  that  12-month 
period,  and  multiplied  by  the  number  of 
days  in  that  particular  month,  whichever 
is  greater.  For  purposes  of  this 
definition,  the  12-month  period  prior  to 
the  inclusion  of  a  newly  discovered 
crude  oil  property  within  a  unit  may  be 
reduced  to  the  number  of  days  in  the 
months  in  that  period  in  which  newly 
discovered  crude  oil  was  produced  and 
sold  from  that  property. 


5.  Section  212.79  is  amended  by 
revising  paragraph  (b)  to  add  the 
definition  of  “Newly  discovered  crude 
oil  property,”  and  to  revise  the 
definition  of  “Newly  discovered  crude 
oil,”  and  by  adding  a  new  paragraph  (c). 
to  read  as  follows: 

§  212.79  Newly  discovered  crude  oil 
ceiling  price  rule. 

***** 

(b)  Definitions.  For  purposes  of  this 
section — 

“New  lease"  means  any  lease  entered 
into  on  or  after  January  1, 1979,  of  an 
area  from  which  no  crude  oil  was 
produced  and  sold  in  commercial 
quantities  in  calendar  year  1978. 

“Newly  discovered  crude  oil”  means: 
(1)  Prior  to  January  1981,  domestic  crude 
oil  which  is  (i)  produced  from  a  new 
lease  on  the  Outer  Continental  Shelf,  or 
(ii)  produced  (other  than  from  the  Outer 
Continental  Shelf)  from  a  property  from 
which  no  crude  oil  was  produced  in 
calendar  year  1978;  or  (2)  after 
December  1980,  domestic  crude  oil 
which  is  produced  from  a  newly 
discovered  crude  oil  property. 

“Newly  discovered  crude  oil 
property”  means:  (1)  A  new  lease  on  the 
Outer  Continental  Shelf;  or  (2)  a 
property  (not  on  the  Outer  Continental 
Shelf)  from  which  no  crude  oil  was 
produced  and  sold  in  commercial 
quantities  in  calendar  year  1978;  or  (3) 
any  unitized  property  that  includes  only 
properties  that  prior  to  inclusion  within 
the  unit  qualified  as  newly  discovered 
crude  oil  properties.  For  purposes  of  this 
definition,  crude  oil  is  produced  and 
sold  in  commercial  quantities  from  a 
property  if  crude  oil  is  produced  from 
that  property  on  a  continuing  basis. 
Crude  oil  shall  be  deemed  to  be 
produced  on  a  continuing  basis  from  a 
property  if  installation  of  a  production 
facility  for  the  crude  oil  produced  from 
that  property  has  begun. 

“Outer  Continental  Shelf*  means 
Outer  Continental  Shelf  as  defined 
under  section  2(a)  of  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1331(a)). 

(c)  Identification  of  newly  discovered 
crude  oil  properties. — (1)  Filing 
requirements.  By  February  1, 1981  or  60 
days  after  newly  discovered  crude  oil  is 
first  produced  and  sold  from  a  property, 
whichever  is  later,  a  producer  must 
prepare  and  file  with  the  appropriate 
DOE  office  a  report  identifying  each 
property  from  which  it  has  produced 
and  sold  newly  discovered  crude  oil  and 
the  basis  on  which  that  property 
qualifies  as  a  newly  discovered  crude 
oil  property  or  on  which  imputed  newly 
discovered  crude  oil  is  computed.  These 
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reports  must  include  the  following 
information: 

(1)  The  type  of  legal  instrument  which 
establishes  the  property  and  its  effective 
date; 

(ii)  The  date  on  which  crude  oil  first 
was  produced  and  sold  from  the 
property; 

(iii)  The  date  on  which  crude  oil  first 
was  produced  and  sold  in  commercial 
quantities  from  the  property; 

(iv)  Where  the  property  is  a  reservoir 
that  is  to  be  or  has  been  designated  as  a 
newly  discovered  crude  oil  property, 
evidence  of  the  reservoir  designation  by 
the  appropriate  governmental  authority 
and  the  basis  upon  which  the  reservoir 
qualifies; 

(v)  Where  the  property  is  an  unitized 
property,  the  amount  of  production  that 
will  be  certified  as  imputed  newly 
discovered  crude  oil  and  the  name  of  the 
unitized  property;  and 

(vi)  The  location  of  the  producer’s 
main  place  of  business. 

(2)  Failure  to  file.  Notwithstanding  the 
provisions  of  this  §  212.79  and  of 

§  212.131,  a  producer  may  not  obtain 
prices  exempt  from  the  ceiling  price 
limitations  of  Subpart  D  of  this  part  for 
crude  oil  produced 'and  sold  from  a 
newly  discovered  crude  oil  property  or 
from  any  unitized  property  from  which 
newly  discovered  crude  oil  is  imputed  in 
any  month  after  January  1981  during 
which  the  report  required  by  this 
paragraph  (c)  has  not  been  filed  with  the 
DOE. 

6.  Section  212.128  is  amended  to 
revise  paragraph  (a)  and  to  add  new 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  212.128  Recordkeeping. 

(a)  Producers  of  crude  oil.  Each 
producer  of  crude  oil  shall,  with  respect 
to  each  property,  prepare  and  maintain 
at  its  principal  place  of  business,  (1)  a 
reasonable  description  of  the  property 
concerned,  (2)  a  statement  of  the 
property’s  base  production  control  level 
and  how  determined,  and  (3) 
documentation  of  the  highest  posted 
prices  used  to  determine  any  sales  of 
upper  and  lower  tier  crude  oil  from  the 
property,  specifying  the  reference  field 
and  posting  and  the  basis  for  its 
selection.  Each  producer  of  crude  oil 
shall,  with  respect  to  any  stripper  well 
property,  prepare  and  maintain  at  its 
principal  place  of  business,  records  on  a 
well-by-well  basis,  of  production, 
including  records  to  indicate  each  time 
that  production  was  significantly 
curtailed  by  reason  of  mechanical 
failure,  or  other  disruption  in  production, 
for  the  period  during  which  the  property 
qualified  as  a  stripper  well  lease.  Each 
producer  of  crude  oil  shall,  with  respect 


to  any  property  from  which  it  sells 
market  level  new  crude  oil,  prepare  and 
maintain  at  its  principal  place  of 
business  records  as  to  amounts  of 
market  level  new  crude  oil  sold  from 
that  property  during  any  particular 
month  and  the  names  and  addresses  of 
each  purchaser  of  such  crude  oil  and  the 
amounts  of  such  crude  oil  that  each 
purchased. 

***** 

(d)  Producers  of  newly  discovered 
crude  oil — (1)  Records.  Each  producer  of 
crude  oil  shall,  with  respect  to  each 
newly  discovered  crude  oil  property  or 
each  unitized  property  from  which 
newly  discovered  crude  oil  is  imputed, 
prepare  and  maintain  records  that 
provide  a  reasonable  description  of  the 
property  concerned  and  the  basis  on 
which  it  determined  the  property  to  be  a 
newly  discovered  crude  oil  property  or 
eligible  to  have  newly  discovered  crude 
oil  imputed.  These  records  should 
include  the  following  information: 

(i)  A  detailed  description  of  the 
property  or  the  unitized  property, 
including — 

(A)  The  lease  name,  the  operating 
number,  the  state-supplied  identification 
number,  and  all  other  information  that 
uniquely  describes  the  property  or  the 
unitized  property; 

(B)  The  exact  geographical  location  of 
the  property  or  the  unitized  property; 

(C)  A  copy  of  the  original  lease  or 
farm-out  assignment  and  copies  of  ail 
amendments,  restrictions,  extensions 
and  revisions  of  the  original  lease  or 
farm-out  assignment  or  any  other 
applicable  legal  instrument  concerning 
the  right  to  produce; 

(D)  Where  either  a  drilling  unit  or  any 
other  unit  has  been  formed,  a  copy  of 
the  unitization  agreement; 

(E)  Where  the  property  or  the  unitized 
property  has  been  defined  as  a  part  of  a 
larger  lease  tract,  the  area  limits  of  the 
property  and  supporting  documentation 
for  such  a  definition; 

(F)  Where  the  property  is  a  reservoir 
that  is  to  be  or  has  been  certified  as  a 
newly  discovered  crude  oil  property,  a 
description  of  the  reservoir  designation 
by  the  appropriate  governmental 
regulatory  authority  and  the  basis  upon 
which  the  reservoir  qualifies  together 
with  supporting  documentation; 

(G)  Where  applicable  on  either  a 
depth  or  a  formation  basis,  the  vertical 
or  geological  limits  of  the  property  or  the 
unitized  property  and  supporting 
documentation  for  such  a  definition; 

(H)  Where  newly  discovered  crude  oil 
is  imputed  from  a  unitized  property,  a 
description  of  that  part  of  the  unitized 
property  that  qualifies  for  such 
treatment  and  the  basis  on  which  it 


qualifies  together  with  supporting 
documentation;  and 

(ii)  The  records  of  production  from  the 
property  or  the  imitized  property, 
including — 

(A)  The  date  drilling  or  reworking  of 
the  controlling  initial  well  was 
commenced; 

(B)  A  record  of  the  drilling  and  the 
date  the  controlling  initial  well  was 
completed  or  recompleted; 

(C)  The  date  of  the  first  production 
and  sale  of  crude  oil  from  the  property; 

(D)  The  date  of  installation  of 
production  facilities  (such  as  a  tank 
battery,  a  hook-up  to  a  pipeline  or  a 
gathering  system]  for  the  property; 

(E)  The  date  of  the  first  production 
and  sale  of  crude  oil  in  commercial 
quantities  from  the  property; 

(F)  The  name  of  the  initial  first 
purchaser  of  crude  oil  fi’om  the  property; 

(G)  The  name  of  the  initial  first 
purchaser  of  crude  oil  produced  in 
commercial  quantities  from  the  property 
or  imputed  newly  discovered  crude  oil 
from  the  unitized  property; 

(H)  Where  the  property  or  the  unitized 
property  produced  crude  oil  before  but 
not  during  calendar  year  1978  and  for 
which  crude  oil  production  was 
reestablished  after  December  31, 1978, 
the  date  of  the  last  production  before 
calendar  year  1978. 

(2)  Failure  to  grant  access  to  records. 
Notwithstanding  the  provisions  of 
§  212.79  and  of  §  212.131,  a  producer 
may  not  obtain  prices  exempt  from  the 
ceiling  price  limitations  of  Subpart  D  of 
this  part,  for  crude  oil  produced  and  sold 
from  a  newly  discovered  crude  oil 
property  or  from  a  unitized  property 
from  which  newly  discovered  crude  oil 
is  imputed,  during  any  month  that  it  fails 
to  provide  DOE  with  access  at  a  single 
location  to  records  required  by  this 
paragraph  (dj  within  20  working  days  of 
the  date  of  receipt  of  a  request  by  DOE. 
DOE  may  permit  a  producer  more  than 
20  working  days  in  which  to  assemble 
and  provide  access  to  the  records 
required  by  this  paragraph  (d). 

(e)  Producers  of  heavy  crude  oil.  Each 
producer  of  heavy  crude  oil  or  imputed 
heavy  crude  oil  shall,  with  respect  to 
each  property  from  which  it  produces 
heavy  crude  oil  or  imputed  heavy  crude 
oil,  prepare  and  maintain  at  its  principal 
place  of  business,  (1)  a  reasonable 
description  of  the  property  concerned 
and  (2)  the  basis  on  which  it  determined 
the  property  to  be  a  heavy  crude  oil 
property  or  eligible  to  have  heavy  crude 
oil  imputed.  Each  producer  of  heavy 
crude  oil  which  injects  a  diluent  into  a 
particular  heavy  crude  oil  property  shall 
prepare  and  maintain  records  as  to  the 
amounts  of  diluent  injected  into  that 
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property  and  the  dates  of  any  such 
injections. 

7.  Section  212.131  is  amended  to 
revise  existing  subparagraphs  (a)(2)(i) 
and  (ii),  (a)(3)(i)  and  [ii),  (a)(6)  and 
(b)(1):  to  add  new  paragraphs  (a)(3)  and 
(a)(4):  and  to  renumber  existing 
paragraphs  (a)(3),  (a)(4)  and  (a)(5),  to 
read  as  follows: 

§212.131  Certification  of  domestic  crude 
oil  sales. 

(a)(1)  Stripper  well  properties.  With 
respect  to  each  stripper  well  property, 
the  producer  shall  certify  in  writing  once 
to  each  purchaser  of  crude  oil  produced 
from  that  property: 

(1)  That  the  property  concerned  has 
qualified  as  a  stripper  well  property:  and 

(ii)  The  average  daily  production  per 
well  for  the  12-month  period  during 
which  the  property  qualified  as  a 
stripper  well  property. 

(2)  Newly  discovered  crude  oil 
properties.  With  respect  to  each  newly 
discovered  crude  oil  property,  the 
producer  shall  certify  in  writing  once  to 
each  purchaser  of  crude  oil  produced 
from  that  property  that  the  property 
concerned  has  qualified  as  a  newly 
discovered  crude  oil  property. 

(3)  Heavy  crude  oil  properties.  With 
respect  to  each  heavy  crude  oil  property, 
the  producer  shall  certify  in  writing  once 
to  each  purchaser  of  crude  oil  produced 
from  that  property  that  the  property 
concerned  has  qualified  as  a  heavy 
crude  oil  property. 

(4)  Other  properties,  (i)  With  respect 
to  each  sale  of  crude  oil  from  a  property 
(other  than  a  stripper  well  property,  a 
newly  discovered  crude  oil  property,  or 
a  heavy  crude  oil  property),  the 
producer  shall  certify  in  writing  to  each 
purchaser  the  number  of  barrels,  if  any, 
of — 

(A)  Lower-tier  ("old")  crude  oil 
(separately  identifying  any  California 
lower-tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale): 

(B)  Upper-tier  (“new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  excluding  any  crude  oil 
transported  through  the  trans-Alaska 
pipeline: 

(C)  Crude  oil  transported  through  the 
trans-Alaska  pipeline  (separately 
identifying  ANS  upper  tier  crude  oil  and 
ANS  crude  oil  that  is  not  subject  to  the 
ceiling  price  limitations  of  this  Part): 

(D)  Incremental  tertiary  crude  oil  as 
determined  pursuant  to  §  212.78: 


(E)  Tertiary  incentive  crude  oil  as 
determined  pursuant  to  §  212.78: 

(F)  Market  level  new  crude  oil  as 
determined  pursuant  to  §  212.74: 

(G)  Imputed  stripper  well  crude  oil 
determined  pursuant  to  §  212.75(b): 

(H)  Imputed  newly  discovered  crude 
oil  determined  pursuant  to  §  212.75(b): 

(I)  Imputed  heavy  crude  oil 
determined  pursuant  to  §  212.75(b):  and 

(J)  Other  domestic  crude  oils,  the  first 
sale  of  which  is  exempt  from  Part  212. 

(ii)'With  respect  to  each  property 
which  has  not  been  certified  to  a 
purchaser  as  a  stripper  well  property,  a 
newly  discovered  crude  oil  property,  or 
a  heavy  crude  oil  property,  the  producer 
shall  certify  in  writing  once  to  each 
purchaser  of  crude  oil  produced  and 
sold  from  that  property: 

(A)  The  highest  posted  price  at  6  a.m., 
local  time.  May  15, 1973,  for  transactions 
in  that  grade  of  crude  oil  in  that  field,  or 
if  there  was  no  posted  price  in  that  field 
for  that  grade  of  domestic  crude  oil,  the 
related  price  for  that  grade  of  domestic 
crude  oil  which  is  most  similar  in  kind 
and  quality  in  the  nearest  field  for  which 
prices  were  posted:  and 

(B)  The  highest  posted  price  on 
September  30, 1975  for  transactions  in 
that  particular  grade  of  crude  oil  in  that 
field  in  September  1975,  or  if  there  was 
no  posted  price  in  that  field  for  that 
gfade  of  domestic  crude  oil,  the  related 
price  for  that  grade  of  domestic  crude  oil 
which  is  most  similar  in  kind  and  quality 
in  the  nearest  field  for  which  prices 
were  posted. 

(a)(5)  One-Time  certifications,  (i) 
Except  as  provided  for  in  paragraphs 
(a)(5)  (ii)  and  (iii)  of  this  section,  with 
respect  to  any  property  (except  a 
unitized  property)  from  which  crude  oil 
is  sold  to  only  one  purchaser,  the 
requirements  of  paragraph  (a)(4)(i)  of 
this  section  may  be  complied  with  by  a 
one-time  written  certification  to  the 
purchaser  of  the  property’s  monthly 
base  production  control  level 
determined  pursuant  to  §  212.72, 
whether  based  upon  production  and  sale 
of  crude  oil  in  1972  or  upon  production 
and  sale  of  old  crude  oil  in  1975,  or  upon 
production  and  sale  of  old  crude  oil 
during  the  six-month  period  ending 
March  31, 1979,  and,  if  applicable,  either 
the  property’s  adjusted  base  production 
control  level  determined  pursuant  to 
§  212.76  or  the  information  necessary  to 
compute  such  adjusted  base  production 
control  level  pursuant  to  §  212,76. 

(ii)  Except  as  provided  for  in 
paragraph  (a)(5)(iii)  of  this  section,  with 
respect  to  any  unitized  property  for 
which  the  producer  has  determined  a 
unit  base  production  control  level  and 
from  which  crude  oil  is  sold  to  only  one 
purchaser,  the  requirements  of 


paragraph  (a)(4)(i)  of  this  section  may  be 
complied  with  by  a  one-time  written 
certification  to  the  purchaser  of — 

(1)  The  monthly  unit  base  production 
control  level,  determined  pursuant  to 

§  212.75(b): 

(2)  The  number  of  barrels  of  “imputed 
new  crude  oil,’’  if  any,  determined 
pursuant  to  §  212.75(b),  excluding  any  * 
crude  oil  transported  through  the  trans- 
Alaska  pipeline: 

(3)  The  number  of  barrels  of  crude  oil 
transported  through  the  trans-Alaska 
pipeline  (separately  identifying  ANS 
upper  tier  crude  oil  and  ANS  crude  oil 
that  is  not  subject  to  the  ceiling  price 
limitations  of  this  part),  if  any: 

(4)  The  number  of  barrels  of  imputed 
newly  discovered  crude  oil,  if  any, 
determined  pursuant  to  §  212.75(b): 

(5)  The  number  of  barrels  of  imputed 
stripper  well  crude  oil,  if  any, 
determined  pursuant  to  §  212.75(b):  and 

(6)  The  number  of  barrels  of  imputed 
heavy  crude  oil,  if  any,  determined 
pursuant  to  §  212.75(b), 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (a)(5)(i)  and  (ii)  of  this 
section,  a  producer  shall  certify  in 
writing  to  each  purchaser:  (A)  In  each 
sale  the  amounts  and  gravity  of 
California  lower  tier  crude  oil  and 
California  upper  tier  crude  oil:  (B)  in 
each  sale  the  amount  of  crude  oil  that  is 
being  sold  as  teritiary  incentive  crude 
oil  pursuant  to  §  212.78(a)(2)  and  shall 
identify  whether  this  amount  would 
have  been  lower-tier  crude  oil  or  upper- 
tier  crude  oil  except  for  its  certification 
as  tertiary  incentive  crude  oil:  and  (C) 
once,  if  tertiary  incremental  crude  oil 
may  be  sold  from  a  property  pursuant  to 
§  212.78(a)(1),  the  amounts  of  non- 
incremental  crude  oil  production  from 
that  property  for  each  month,  as 
determined  pursuant  to  §  212.78. 

(iv)  With  respect  to  U.S.-owned  crude 
oil  sold  pursuant  to  the  Naval  Petroleum 
reserves  Production  Act  of  1976  (Pub.  L. 
94-258),  the  producer  may  comply  with 
the  requirements  of  paragraph  (a)(4)(i) 
by  certifying  in  writing  once  to  each 
purchaser  of  such  crude  oil  produced 
and  sold  from  a  property  that  the  first 
sale  of  such  crude  oil  from  that  property 
is  exempt  from  the  provisions  of  this 
Part. 

(6)  Time  of  certifications. 
Certifications  required  or  authorized  by 
this  paragraph  (a)  to  be  made  once  shall 
be  made  within  the  consecutive  two- 
month  period  immediately  following  the 
first  month  that  the  oil  in  question  is 
produced  and  sold.  Certifications 
required  by  this  paragraph  (a)  to  be 
made  with  respect  to  each  sale  shall  be 
made  within  the  consecutive  two-month 
period  immediately  following  the  month 
in  which  that  sale  is  made.  After  the 
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close  of  the  two-month  period 
immediately  succeeding  the  month  in 
which  crude  oil  is  produced  and  sold,  no 
certification,  other  than  a  certification 
for  lower-tier  (“old”)  crude  oil,  shall  be 
effective  with  respect  to  the  purchaser 
of  that  crude  oil,  except  where  such 
certification  explicitly  is  required  or 
permitted  by  DOE  order,  interpretation 
or  ruling. 

(b)(1)  Reseller  certification.  Each 
seller  of  domestic  crude  oil,  other  than  a 
producer  of  domestic  crude  oil  covered 
by  paragraph  (a)  of  this  section,  shall, 
with  respect  to  each  sale  of  domestic 
crude  oil  other  than  an  allocation  sale 
pursuant  to  §  212.65  of  Part  211,  or  a  sale 
in  which  no  volumes  of  domestic  crude 
oil  are  deemed  to  have  been  transferred 
pursuant  to  §  211.67(g)  of  Part  211, 
certify  in  writing  to  the  purchaser  (i)  that 
the  price  charged  for  the  domestic  crude 
oil  is  not  greater  than  the  maximum 
price  permitted  pursuant  to  this  part  and 
(ii)  the  respective  volumes  of  and 
respective  per  barrel  prices  for  the — 

(A)  Lower-tier  (“old”)  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  Upper-tier  (“new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  exclusive  of  any  crude 
oil  transported  through  the  trans-Alaska 
.  pipeline; 

(C)  Crude  oil  transported  through  the 
trans-Alaska  pipeline  (separately 
identifying  ANS  upper  tier  crude  oil  and 
ANS  crude  oil  that  is  not  subject  to  the 
ceiling  price  limitations  of  this  part); 

(D)  Stripper  well  crude  oil; 

(E)  Incremental  tertiary  crude  oil: 

(F)  Tertiary  incentive  crude  oil; 

(G)  Newly  discovered  crude  oil; 

(H)  Market  Level  new  crude  oil; 

(I)  Heavy  crude  oil;  and 

(1)  Other  domestic  crude  oils  the  first 
sale  of  which  is  exempt  from  the 
provisions  of  this  part — included  in  the 
volume  of  domestic  crude  oil  so  sold. 

(2)  Time  of  certifications.  Each  seller 
of  domestic  crude  oil,  other  than  a 
producer  of  domestic  crude  oil,  shall 
make  the  certification  required  by  this 
paragraph  as  soon  as  practicable  after 
receipt  of  the  required  certifications 
from  its  sellers,  but  in  no  event  later 
than  30  days  following  such  receipt. 
However,  if  the  domestic  crude  oil  is  not 
sold  until  after  the  expiration  of  the 
thirty-day  period,  the  certification 
required  by  this  paragraph  shall  be 


made  within  ten  days  following  the  sale 
of  the  domestic  crude  oil. 

(3)  Actual  volumes.  All  certifications 
required  by  this  paragraph  shall  relate 
only  to  the  actual  volumes  of  crude  oil 
included  in  any  mixed  blend  of  crude  oil 
and  other  refined  petroleum  products 
and  residual  fuel  oil. 

(c)  Certification  required  for  purchase 
or  sale  of  crude  oil.  No  firm  may  sell 
domestic  crude  oil  unless  it  provides  the 
certification  required  by  this  section.  No 
firm  may  knowingly  purchase  domestic 
crude  oil  for  which  there  is  no 
certification  as  required  by  this  section; 
Provided,  however.  That  the  provisions 
of  this  paragraph  do  not  apply  to  the 
sale  of  domestic  crude  oil  to  a  firm 
under  circumstances  of  economic  or 
other  coercion  in  which  the  buyer, 
because  of  its  need  for  crude  oil  had  no 
reasonable  alternative  but  to  purchase 
the  domestic  crude  oil  for  which  there  is 
no  certification,  and  such  firm  promptly 
reports  the  purchase  to  the  Department 
of  Energy  for  investigation. 

(d)  Form  of  certification.  All 
certifications  required  by  this  section 
shall  be  in  writing,  either  upon  an 
invoice  or  billing  or  by  separate 
instrument,  and  shall  be  effective  only 
when  delivered  to  and  received  by  the 
purchaser  of  domestic  crude  oil. 
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